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diversion and usage because PEC failed to make use of the water rights
within the prescriptive time. Dissatisfied with the district court's
finding, PEC appealed to the Nevada Supreme Court.
In its decision, the court (examined three points: (1) mootness,
(2) the tolling of the forfeiture period, and (3) PEC's request for
equitable relief. In addressing mootness, the court found that by
failing to appeal the forfeiture ruling within thirty days, PEC allowed
its water rights to revert to the public. The reversion became
permanent in the period between PEC's 1988 application to change
the diversion point of its water rights and the State Engineer's 1997
denial of that application. Therefore, because PEC no longer owned
the water rights its application to change the diversion point and usage
was moot.
Next, the court examined PEC's claim of tolling the forfeiture
period. PEC argued it could not have made beneficial use of the water
right without changing its diversion point, thus it would have been
wasteful to require PEC to continue to use the water while it waited for
the State Engineer's decision. However, the court noted that under
Nevada law a proper process existed for requesting an extension of the
five-year prescriptive period. Moreover, PEC should have timely
responded to the forfeiture ruling and argued that its application to
change the diversion point and usage tolled the forfeiture
proceedings. PEC did neither; thus, the court rejected its tolling
claim.
Finally, regarding PEC's request for equitable relief, the court said,
"[t]he preeminent public policy concern in Nevada regarding water
rights is beneficial use." The court said it has consistently applied
water statutes strictly. Accordingly, because PEC did not use its rights,
the court refused to grant equitable relief. Thus, the Nevada Supreme
Court affirmed the district court's decision.
Jeff Gillio

NORTH CAROLINA
Murphy Family Farms v. N.C. Dep't. of Envtl. and Natural Res., 585

S.E.2d 446 (N.C. Ct. App. 2003) (holding that a violation of dissolved
oxygen and fecal coliform levels over eight days of testing consisted of
eight violations, and that pumping excessive sand and grit from a
disposal system did not trigger the notice requirements under the
waste disposal permit).
Murphy Family Farms ("Murphy") challenged an assessment of
civil fines by the Water Quality Division of the North Carolina
Department of Environment and Natural Resources ("DENR") for
violations of its waste management system permit. Murphy requested a
hearing in front of an administrative law judge ("ALJ"). The ALJ
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reduced the civil penalties, enforcement costs, the number of dissolved
oxygen ("DO") violations, and the amount of the penalties for the
fecal coliform bacteria and DO violations. In addition, the ALJ found
Murphy did not violate the notice requirements under its permit.
Murphy and DENR appealed the ALJ decision. The Environmental
Management Commission ("EMC") did not accept all of the ALJ's
recommended decisions. Instead, EMC found eight violations of the
DO levels, assessed two notice violations, and reduced the fines
because of miscalculation. Murphy filed a petition for review in the
Duplin Superior Court. The court held there had been only one
violation for DO and fecal coliform levels and that there had been no
notice violations. DENR appealed to the North Carolina Court of
Appeals.
The DENR assessed civil fines in the amount of $40,650.33 against
Murphy for violations of its permit. Murphy obtained this permit for a
"closed loop system," a disposal system that treated the waste and then
recycled the water back into the hog operations. The permit provided
that if the system failed, Murphy could temporarily divert the waste
into its lagoons. Sand and grit accumulated in the treatment system
and Murphy pumped 170,000 gallons of waste water into one of its
lagoons. The lagoon breached and over one million gallons of
wastewater entered the Cape Fear River Basin. DENR tested the river
basin for eight days and found violations of dissolved oxygen and fecal
coliform bacteria standards on each day.
The court of appeals first addressed whether the lower court
correctly found that there had been only one violation for DO and
fecal coliform levels. The appellate court looked to a North Carolina
statute that allowed DENR to assess a penalty for each day a violation
continued because Murphy continued to allow the waste to be
intermixed with State waters. Thus, the appellate court concluded that
the trial court erred in reducing the number of discharge violations.
The appellate court next addressed whether Murphy violated its
notice requirements under the permit. The appellate court looked to
the permit and determined that a failure or interruption "that cause(s)
the emergency action plan to be initiated" requires notice. Although
the pumping of sand and grit consisted of an interruption, this
situation did not cause the initiation of the emergency action plan.
The court found that the emergency action plan only needed
implementation when waste leaked, overflowed, or ran off site. The
DENR assessed a notice violation for the period when the sand, grit,
and wastewater was transferred to the lagoon. The appellate court
found that this action could not be classified as waste leaking,
overflowing, or running off site. Thus, the appellate court affirmed in
part and reversed in part the judgment of the trial court.
Adriano Martinez

